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MCCC Backs the
New Government with
2018 is meant to be a special year.
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This year, we witnessed a new chapter in Malaysia’s history. The country experienced its first ruling party rotation since
independence, when Tun Dr. Mahathir led the newly formed Pakatan Harapan to winning 122 out of the 222 Parliamentary seats and formally took over Putrajaya Federal Administrative Center.
A new government means a new way of governing. Whether it is in terms of institutional reform or people-oriented
policy implementation, the new government shows unprecedented determination and has created a whole environment.
In the same year, the Malaysia-China Chamber of Commerce (MCCC) ushered in its 28th anniversary of establishment. In
the 90s, the Malaysia Chinese Commodity Import and Export Trade Association, the predecessor of MCCC, responded to
the call of China’s reform and opening up. For 28 years, MCCC has not only been promoting the friendly economic and
trade relations between the Malaysia and China, but has also witnessed the rise of China in the global economy, culture,
sports and science and technology.
MCCC is confidence that with the in-depth development of the Belt and Road Initiative and by following closely to the
policies of the new government, it can continue to promote friendly Malaysia-China exchanges across fields in a more
pragmatic, close and precise manner. At the same time, MCCC pledges to establish close trusting interaction with the new
government, and continue to cooperate with NGOs and business sector, in order to further promote the comprehensive
strategic partnership relation between China and Malaysia

T

he newly formed government invited MCCC President Tan
Yew Sing to meet with the newly appointed five-member
advisory team, and to submit a written report on MCCC’s
position regarding the East Coast Rail Line (ECRL).
Immediately after that, President Tan Yew Sing paid a
courtesy call on the new Finance Minister Lim Guan Eng. The two
sides have discussed on many issues, including tax exemption
for donations from domestic associations, consolidation of
a wide range of loan grants by the central government, to
improve financing convenience and flexibility of small and
medium-sized enterprises, to improve the competitiveness of
the telecommunications industry and the efficiency of product
services, and to ensure the social welfare of the 40% lowincome group (B40) is guaranteed after the sales and service
tax (SST) is implemented.
MCCC has always been placing Malaysia’s economic
growth and the development the Malaysia-China relations as
its priority since its inception. This priority has not changed
until today and will not change moving into the future.
Looking forward, MCCC will continue to focus on 3 new
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emerging fields, namely targeting non-Chinese speaking
community as the new trade and commerce partner, new
industrial industry led by the new wave of science and
technology revolution and new entrepreneurs composed
of young startups. This is because new elements, new
breakthroughs and new momentums are crucial to forge a longterm Malaysia-China relation that is mutual and benefiting.
Today, Malaysia and China celebrates 44th anniversary
of the establishment of diplomatic relations, and more
unexpected opportunities and challenges are bound to arise as
we move towards the 50th anniversary. Moving forward, MCCC
will continue to work with the government, NGOs, local and
foreign institutions as well as industry experts to contribute to
the expanding Malaysia-China relations and people-to-people
exchanges.
By taking the economy and trade between Malaysia and
China as the axis, the Belt and Road Initiative as the wheel,
interests of the state and people of Malaysia as the key chain
to run through and push forward the mechanism, MCCC will
continue striving to drive this gear for making a greater future.

MCCC Backs the
New Government with

New H ope

Tun Dr. Mahathir:

To strengthen the
Good Relations with China
In a recent interview, Tun Dr. Mahathir, the current Prime Minister of Malaysia, said he did not fear or worry
about the rise of China. He also shared that he has always treated China as a good neighbor Malaysia, and affirmed that Malaysia should strengthen the long established good relations with China.

“I

have always regarded China as a good neighbour, and also as a very

will welcome, certainly not in Malaysia.”

big market for whatever it is that we produce. Malaysia is a trading

nation. We need markets, so we can’t quarrel with such a big market.”
Tun Dr. Mahathir stressed that Malaysia has maintained close ties
with China. Especially during his term, Malaysia had developed a very
good and harmonious relationship with China.
“We have always been in contact with China. In fact, during
my time, we developed a very good relationship with China. We

Rejects the influx of battleships to protect the
peace of the South China Sea
On the “Belt and Road” initiative, Tun Dr. Mahathir believes that, “We
need to have open passage for all ships because we trade with all nations
so we need the sea to be open to everybody and we don’t need to create
tensions by having battleships and all that there.”

sometimes become a spokesman for China, because everywhere I go,

“I think there should not be too many warships. Warships create

people ask me ‘What do you think about China? Aren’t you afraid?’ I

tension. Someday, somebody might make some mistakes and there will

say, ‘There’s nothing to be afraid of.’”

be a fight, some ships will be lost, and there might even be a war. We don’t

Tun Dr. Mahathir added that Malaysia and China have been
neighbours for 2,000 years and China hasn’t conquered Malaysia yet.
Therefore he is not afraid of China, and said that Malaysia will strengthen
its good relations with China.
“But the Portuguese came here in 1509. Two years later they came
and conquered us. So I always tell that story whenever they ask.”
“We welcome foreign direct investment, from anywhere, certainly
from China. But when it involves giving contracts to China, borrowing

want that. What we want is for the seas to be patrolled by small patrol
boats, equipped to deal with pirates, not to fight another war.”
Speaking on his views on the South China Sea issue, he said “In the
past, [our view was that] the shelf in the sea and the area less than 200
miles from our shores … [was] our sea. So we find that, in that sea, there
are certain rocks which we have developed into islands. And we hope that
we will stay on those islands, because it is a part of our keeping the sea
safe from pirates and others.”

huge sums of money from China, and the contract goes to China, and

“So we want to retain, of course, about four or five islands that we

China contractors prefer to use their own workers from China, use

have occupied. The rest – whoever thinks it is theirs, they can occupy.

everything imported from China, even the payment is not made here,

It is something if China claims the South China Sea is theirs, but those

it’s made in China. So, we gain nothing at all. That kind of contract is not

islands have always been regarded as ours for a long time. So we want

something that I welcome.”

to retain them.”

“The other thing is that the Chinese capital is developing whole

On whether small patrol boats is part of ASEAN’s expanded

cities, very sophisticated, very expensive cities, which Malaysians cannot

cooperation, Tun Dr. Mahathir explained that, “Certainly, because

buy. So they are going to bring foreigners to live in those cities. Now,

the whole sea is surrounded by Asean countries. But if China wants to

no country in the world will accept a lot of immigrants coming into the

participate with small boats, they are welcome. Anybody, even the US, if

country.” He added.

they want to participate, but don’t bring battleships here.”

“You see that in America, you see that in Europe, anywhere. So we
don’t want to have whole cities built in Malaysia, have them purchase a

Open seas is conducive to international trade

big piece of Malaysian land, and then bring in foreigners to stay there.

Speaking on whether China will open its seas, Tun Dr. Mahathir

That is what I am against. I am against it even if it is from India or from Arab

thinks it is to the benefit of China to have the seas open, “Because then,

countries or from Europe. Foreign immigrants in huge numbers – nobody

there will be more trade. You can’t expect all the goods going to China to
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Malaysian Prime Minister Mahathir Mohamad meet Jack Ma at
Mahathir’s office in Putrajaya.

Mahathir Mohamad launches the Multimedia Super Corridor
during his first spell as prime minister in the 1990s.

change into Chinese ships before entering the Strait of Malacca and the
South China Sea. Goods from Europe and America, they will pass through

Jack Ma : Learn from cashless society

the Strait of Malacca, and they should be free to pass through the Strait

Tun Dr. Mahathir shared that Jack Ma is suggesting that Malaysia

of Malacca, and then go to the South China Sea to reach China. You can’t

should exchange views and learn from China, about the cashless society,

expect an oil tanker belonging to the Americans to stop and pump the

the avoidance of corruption and other things.

oil out into Chinese ships, I mean, that’s ridiculous. The sea must always
be open.”

“Mr Jack Ma said he wants to train Malaysians, he wants Malaysians
to do business, he wants to urge Malaysians to market in China. China

Although Malaysia has the Strait of Malacca, which is a very narrow

already has 300 million middle class people. It’s a big market.”

strait, only 20 miles wide, and it’s quite shallow. “We have never tried to

“He says if everything is manufactured in China, China will become

stop ships from passing through. They are welcomed. Although between

polluted. So his way of talking and presenting his case is totally different

Malaysia and Indonesia, we could have named this Strait of Malacca ‘the

from the other Chinese big contractors who want only a contract here,

Malaysia-Indonesia Sea’, we didn’t. We want it to be open because it’s

and are not even hiring the workers; the workers are all imported from

good for trade. The South China Sea also is good for trading nations,” he

China. That is not welcome,” said Tun Dr. Mahathir.
In terms of the kinds of Chinese capital that is welcomed in

added.

Malaysia, Tun Dr. Mahathir said, “Certainly what Mr Jack Ma was

Praises Ma Yun as forward-looking

[talking about] is the kind of Chinese investment we want. And we

Tun Dr. Mahathir praised Ma Yun as forward-looking, and has

welcome foreign investment from any country, so long as they bring

better understanding of information technology and digital projects

in the capital, they bring in the technology, they set up plants here,

than anyone. He also commended the Alibaba founder for having many

and they employ Malaysians, from workers to engineers, they employ

outstanding ideas and ideas that could help our country achieve the goal

Malaysians and they produce goods for the domestic market, and for

of the multimedia super corridor.

export.”

Tun Dr. Mahathir said, “I was surprised that Mr Jack Ma knows about

“That we welcome, coming from anywhere, China or Russia or

the multimedia super corridor and he has good words to say about the

Britain or France or America. That is what we would like. I think Mr Jack

multimedia super corridor. But during the last decade or so, there was no

Ma’s idea, Alibaba’s idea, is what we want. He wants to train Malaysians to

focus on fulfilling the plans for the super corridor.”

produce things to be exported to China,” he added.

“We wanted to bring in IT industries. But now it has become just
an ordinary development with a lot of houses and things like that. It’s no
longer an IT city. “
“We want to bring that back and, hopefully, with the help of Chinese
entrepreneurs like Mr Jack Ma, we will be able to once again go back to
the idea that the multimedia super corridor will be a place where new
ideas, new innovations are carried out in the fields of IT and electronics
and the like,” he added.
Tun Dr. Mahathir went on to say that, “Jack Ma understands IT
more than I think anybody else who has spoken to me. He sees a lot
of ideas, a lot of new industries, based on his new technology, IT and
computing etc. He talks a lot about cloud computing, for example,
something that we still do not fully understand. So his ideas are ahead
of the times when compared to many other people’s. And he has many
ideas, including how to teach people in school. I spoke to him about
that and Malaysia’s needs and he said it can be done immediately. So
he has a total grasp of the new industries based on IT.”
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Deep Bond with China

Tun Dr. Mahathir’s Great Achievements

On 21st October 2001, the then Chinese President Jiang Zemin welcomed
Malaysian Prime Minister Tun Dr. Mahathir bin Mohamad at the Shanghai
Science and Technology Museum.

On 22nd November 1999, the then Chinese Premier Zhu Rongji arrived in Kuala Lumpur
on an official visit to Malaysia. Tun Dr. Mahathir was receiving Premier Zhu Rongji at a
formal welcoming ceremony held at the Prime Minister’s Department.

On 19th August 1999, Tun Dr. Mahathir was attending the opening ceremony of
Malaysian Products Exhibition in Beijing.

On 20th April 1993, Tun Dr. Mahathir was meeting the President of China Disabled
Persons Federation Deng Pufang in efforts to enhance cooperation on Asia-Pacific
Disabled Persons.

On 22nd November 1985, Tun Dr. Mahathir was delivering his speech at Tsinghua
University, Beijing.

On 19th August 1999, Malaysia-China Friendship Association was holding dinner
reception at China World Hotel in Beijing to celebrate the 25th anniversary of ChinaMalaysia diplomatic ties. Tun Dr. Mahathir and then Chinese Premier Qian Qichen
were among the guests.

On 17th July 1991, while meeting with then Chinese Foreign Minister Qian
Qichen, Tun Dr. Mahathir announced a USD 30,000 Relief Fund to disaster hot
area in China.

On 14th June 1993, Tun Dr. Mahathir was visiting the Forbidden City in Beijing.

Tun Dr Mahathir Mohamad, becoming Prime Minister for the second time, has confirmed that he will lead a delegation to
visit China in August. The agenda will include several Chinese-funded projects in Malaysia. The Ambassador Extraordinary
and Plenipotentiary of the People's Republic of China to Malaysia, H.E. Bai Tian, said that Tun Dr Mahathir’s visit to China
will create a new milestone and bring positive impact on the development of Malaysia-China relations.
Sources : <40 years of Glory>
2018/07-09
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MCCC believes

New Government supports
Belt and Road Initiative
Malaysia Prime Minister Tun Dr Mahathir Mohamad’s support for China’s Belt and Road Initiative (BRI) is a testament
to the new government’s pro-business policy and continuation of efforts to strengthen the friendly relationship
between China and Malaysia.

Before the general election,
the MCCC delegation paid
a courtesy call on Tun
Dr Mahathir, and the two
sides exchanged views on
issues related to Chinese
capital and education. (L-R)
Kevin Siah, Ngan Teng Ye,
Kerk Loong Sing, Tun Dr
Mahathir, Tan Yew Sing,
Tan Peng Chung and Thay
Peng Hong.

M

alaysia-China Chamber of Commerce (MCCC) President Tan Yew

that the close relationship he had established with China when he was in

Sing said Tun Dr Mahathir had clarified on the new government’s

office then is a clear proof of that,” Tan added.

plan to review all major projects undertaken by the previous government,
including China-funded projects, but that did not mean that it would put
a halt to them.

MCCC will give full Co-operation to the New
Government

“The Prime Minister has announced his support for China’s BRI, and

The new Malaysian government is effective and timely in

this timely clarification of position reiterates the new government’s pro-

reforming. Malaysia-China Chamber of Commerce (MCCC) highly

business policy and the continuation of efforts to strengthen bilateral

affirms and welcomes the reform measures proposed by the new

relations.

Prime Minister, Tun Dr Mahathir Mohamad and his team.

“His (Tun Dr Mahathir’s) statement not only clarified the situation

Among all the measures, the MCCC particularly welcomes the new

for our local enterprises, but is also a reassuring news for Chinese

government’s decisive decision in establishing a five-member council

enterprises,” Tan said.

of elders to plan a long-term reform within hundred days after coming

Prior to the 14th general election, Tun Dr Mahathir pledged to

into power and its effort in setting up another five-member council for

review China-funded projects in the country, especially the East Coast Rail

institution reform (ISC) to conduct a comprehensive review of government

Link project, causing uneasiness among the Chinese investors and rising

mechanisms, institutional and judicial reform for a fair and just Malaysia.

an “anti-China” fervour.
Meanwhile, MCCC said it hoped the new government would further
develop economic and trade activities between Malaysia and China.
Before the general election, the MCCC delegation paid a courtesy
call on Tun Dr Mahathir, and the two sides exchanged views on issues
related to Chinese capital and education.
“Tun Dr Mahathir stressed that he is not against Chinese capital, and
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Even during the transition period between the old and new regimes,
the people can feel that the new government is determined to establish a
democratic system that complies with the international legal system. The
new government is also committed in punishing corruption and keen to
establish anti-corruption mechanism.
At the same time, the MCCC positively looks forward to the new
government’s reaffirmation of the friendly relationship between Malaysia

MCCC Backs the
New Government with

New H ope

and China, by stressing it numerous times and publicly announcing its

Tabung Harapan Malaysia (THM) fund set up by the current cabinet by

recognition and support for the Belt and Road Initiative of PRC.

urging its members to donate as it feels that the country’s economy is

We look forward to the appointment of the new Minister of

facing severe challenges of debt.

International Trade and Industry as soon as possible. MCCC will, as always,

The MCCC stating that since the Pakatan Harapan coalition came to

fully cooperate with the other government agencies under the Ministry

power three weeks ago, it has implemented a number of measures to deal

of International Trade and Industry (MITI), such as the Malaysia External

with the problem of the country’s high debt. In addition to the cabinet

Trade Development Corporation (MATRADE) and Malaysian Investment

ministers taking the lead in a 10% pay cut, several state governments have

Development Authority (MIDA) in revitalising the country’s economic

also followed suit. Some individuals in the private sector have consciously

development.

perceived that they have a share of responsibility for the fate of the

After the new government took office, it brought good news for its

country and spontaneously raise funds to save the country. This is an

people that it would abolish Goods and Services Tax (GST) on 1st June.

attempt that has not been done in the past. It is evident that the people

The MCCC supports this change of policy wholeheartedly. However, our

have high hopes towards the new government.

country still faces a challenging economic situation and debt burden. The

After chairing the second cabinet meeting on 30 May, the Prime

MCCC calls on the new government to uphold the concept of a pragmatic

Minister, Tun Dr Mahathir Mohamad, announced that the government has

and rational policy, and make a decision that is conducive to sustainable

found that many people are willing to donate to the government to solve

management. In order to improve the transparency of government

the financial problems. The cabinet therefore agreed to set up a THM fund

administration, the MCCC recommends the government to specify the

to receive the people’s financial aid.

substitution of the national fiscal revenue after the elimination of GST in
the new budget which will be drafted in the second half of the year.
In addition, the MCCC hopes that the succeeding Minister of Tourism
and Culture will continue to capitalise on the friendly relations with China

As our country is going through tough times now, the MCCC, as a
non-governmental organisation, is also obliged to work together to urge
its members to support the fundraising campaign. It is not the money that
counts but the patriotism towards the country.

to improve further in the infrastructure of tourism, such as implementing
efficient processing of visas, opening of direct flights, developing new
tourist destinations, training Mandarin-speaking tour guides, establishing

MCCC is assigned to submit the ECRL and chinese
investment report to CEP

Mandarin signage, and introducing Alipay mobile payment services for

Malaysia-China Chamber of Commerce (MCCC) will submit the

second and third-tier cities. The market estimates that Malaysia will need

East Coast Rail Link (ECRL) report to the Council of Eminent Persons

to accommodate 4 million Chinese tourists this year and 8 million by 2020.

(CEP) within one to two weeks.

The regional emerging tourism markets beckon Chinese tourists, so
the new government of our country must be quick on the development

The President of MCCC, Tan Yew Sing, disclosed that the meeting
was only a verbal report on the ECRL project.

of the tourism industry and try to maintain the ‘Malaysia, Truly Asia’ charm.

“We are urged to express our opinions and submit a report on the

With the increasing public awareness of democracy, the MCCC,

ECRL and Chinese investment,” Tan said this after meeting the former

which is an independent non-governmental and multi-ethnic business

Finance Minister, Tun Daim Zainuddin, early on May.

association, looks forward to the new government’s move towards a

When asked about Malaysia-China relations and foreign investment,

‘small government, big society’ policy. This will be more conducive to

Tan stressed that Malaysia should welcome foreign capital that is

civil society and private enterprises, especially small and medium-sized

conducive to the country’s economic development to invest in Malaysia.

enterprises (SMEs), and young entrepreneurs in emerging industries.

At the same time, it should pay attention to the importance of Chinese
capital and identify foreign capital that is beneficial to Malaysia.

MCCC urges its members to support thm fund
Malaysia-China Chamber of Commerce (MCCC) supports the

2018/07-09
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MCCC visit Minister of Finance

MCCC’s Effort gain Recognitions
Finance, YB Lim Guan Eng, stated that it is on a caseby-case basis whether associations can enjoy tax
exemption for donation. The Minister said associations
can still request for a tax exemption and the Ministry
shall make the final decision.
The Minister of Finance of Malaysia, YB Tuan Lim Guan
Eng, made the above statement when the leaders of
Malaysia-China Chamber of Commerce (MCCC) paid the
Minister a courtesy visit.
In order to cater for the financial needs of local nonprofit and non-governmental organisations, the MCCC
proposed to offer tax exemptions to all associations
when visiting the Ministry of Finance.
“We believe that all donations that help promote the
civil society movement should be tax-free,” Tan Yew
Sing, President of MCC said.

I

President of MCCC, Tan Yew Sing (second from left) presents
a souvenir to the Minister of Finance, YB Tuan Lim Guan Eng
(centre). From right to left are Kelvin Siah, MCCC Secretary
General, Loo Kok Seong, MCCC First Vice President and Kerk
Loong Sing, MCCC Vice President.

n order to respond to the call of the Malaysian government to gather

government is expected to complete half of the target of “double speed,

constructive opinions from the civil society and community, the leaders

half price” as soon as this year end.

of MCCC personally paid a courtesy visit to the newly appointed Minister

YB Lim believed that by entering the ‘Internet+’ and the Industry

of Finance, Lim Guan Eng, to present a proposal to him on the issues

4.0 era, we will not be confined to the ‘Malaysia Manufacturing’ or ‘Made

of economy, finance, taxation, people’s livelihood, foreign investment

in China’ production model. It will be ‘Made in Internet‘ that transcends

projects, emerging industries, and small and medium-sized enterprises

national and regional manufacturing and production patterns. In order to

(SMEs).

keep up with the wave of the new industrial revolution, Malaysia certainly

The MCCC sincerely thanked the Minister of Finance for listening to
public opinion. It will fully support the Ministry of Finance to implement
the promise made by the government to revive the economy.
“The MCCC consists of multi-ethnic members of SMEs. It is always

needs more competitive speed and the telecommunications operators
must drive this movement.
In terms of people’s livelihood, YB Tuan Lim reiterated the benefits
of the Sales and Services Tax (SST) to be implemented in September.

concerned with the development of the country, especially the financing

“SST is a single tax system that only targets specific finished product

for SMEs. We believe that for local SMEs and start-up companies, Micro

manufacturers and specific service industries and will not increase

Credit is more effective in helping them to start, expand and transform.

inflation. Last year, the government’s GST revenue was RM 44 billion, but

Therefore, we hope that the Ministry of Finance will provide more market

the cost was passed to the people and burdened them. This year, Even if

freedom to allow more legitimate SMEs to obtain the loan,” Tan said.

the SST is implemented, the government estimates that only half of the

YB Lim Guan Eng also expressed that he places great importance
on the operation, financing and environment of local SMEs.
“We have established financial institutions such as the SME
Bank to provide micro-loan services. However, after I met Jack Ma, I

income will be obtained, and the other half (about RM22 billion) will be
returned to the market and the people. Of course, we will use different
welfare systems to confirm that the individuals or families under the
poverty line really benefit,” YB Lim said.

learned that China has developed an advanced mode of “310 Internet
Commercial Loans” (i.e., a three-minute application without human
intervention).
This innovation and effort are worth thinking and implementing
in our country. In this era, ‘small is beautiful, small is strong’, the
government will pay more attention to and assist SMEs in all aspects
including the development of small and medium-sized projects.
To enhance the competitiveness of the telecommunications
industry and the efficiency of product services, YB Lim said that the
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Tan Yew Sing (left) present
MCCC publications including
<Malaysia-China Business
Magazine> and <MalaysiaChina Trade and Investment
Guide> which is published
in bilingual to YB Tuan Lim
Guan Eng in order to cater
demands from non-mandarin
speaking members, readers
and entrepreneurs.

MCCC Backs the
New Government with

New H ope

Kerk Loong Sing

“Tun M is a Pragmatic Leader
who welcomes Chinese Capital”

On 5 October 2013, when President Xi Jinping visited Malaysia,
he specially arranged to meet with Tun Dr. Mahathir, who had
already stepped down as prime minister. Xi Jinping appreciated
Mahathir’s important contribution to promoting Sino-Malaysian
friendship and cooperation for many years and as an old friend
respected by the Chinese people.

“

Tun Dr. Mahathir had publicly voiced his support of the “Belt and Road”
initiative prior to the fourteenth general election, and our country has
always been always welcoming and actively attracting foreign investment,
so we hope that Chinese investors will lay down unnecessary doubts and
continue to invest in Malaysia.”
He believes that the Malaysian government will review several large
infrastructure projects involving Chinese capital on the basis of Malaysia’s
interest basis and friendly relations with China, he said in an interview with
the Malaysia-China Business Magazine.
Regarding rumors surrounding the relations between Malaysia and
China, he suggested that the two countries to make formal clarifications
through diplomatic pipelines and convey correct information through
normal pipelines, to correct public opinions and protect relations
between the two countries.

Tun M Shares Close Ties with China
China’s strong rise after reform and opening up has inevitably led
to doubts and suspicions among developed countries in Europe and the
United States. A few years ago, when international public opinion spreads
the ripples of “China Threat Theory”, Kerk said Tun Dr. Mahathir was one
of the first public leaders to openly oppose the China’s threat theory.
“His position was clear. He resolutely criticized the American approach to
blocking China. He believes that the rise of China was not a threat, but
beneficial to the developing economies in Southeast Asia, and the United
States should stop opposing.”
During the outbreak of the Asian financial crisi in the late 90s,
Malaysia, then known as the four tiger in Asia, suffered a serious blow.
Then, Tun Dr. Mahathir had also publicly thanked China for helping
Southeast Asian countries overcome this economic crisis that swept
across different Asian countries, said Kerk.
When the financial crisis was raging, Tun Dr. Mahathir and China

The newly formed government of
Malaysia displayed a completely
different way of governing and is
more people-oriented. However,
incumbent Prime Minister Tun Dr.
Mahathir’s remarks on reviewing
China-funded development projects
have aroused much concern among
Chinese investors.
Kerk Loong Sing, Vice President
of Malaysia-China Chamber of
Commerce and a well-known
economist in Malaysia, stressed that
Malaysia and China share a friendly
relationship and Malaysia adopts an
open market policy. He encouraged
Chinese investors to invest in
Malaysia.

basically shared the same views, and because China respected choices
and ideas of made by countries and regions to overcome the crisis, and
also helped Malaysia and other Southeast Asian countries to get out of the
crisis. This had gained a positive recognition by the then Tun Dr. Mahathir’s
government - the official report of the Malaysia government at that time
believed that without China’s help, the countries of the Southeast Asian
region could not even overcome the financial crisis.
It is important to mention that Tun Dr. Mahathir had visited China
8 times during his tenure as the fourth prime minister (1981 to 2003) of
Malaysia. “This move itself is the most powerful evidence of the close
friendship between Tun Dr. Mahathir and China.”
Kerk also reiterated the particular event during the early tenure of
Tun Dr. Mahathir, Malaysia was the first friendly country to visit China after
the Tiananmen incident. After the Tiananmen incident on 4 June 1989,
China once fell into diplomatic isolation. However, then Malaysian Prime
Minister Tun Dr. Mahathir did not follow the international community.
Instead, he insisted on sending a ministerial delegation to visit China as
usual according to plan, and became the first official delegation to step
into China after the Tiananmen incident, leaving a deep impression on
China.

During the election period,
Kerk Loong Sing along with
a delegation of MCCC leaders
met with Tun Dr. Mahathir and
reiterated the importance of
China to the Malaysia’s economy.
After a face-to-face in-depth
discussion, Kerk is confident
that under the leadership of the
new government, the friendship
between Malaysia and China
is expected to further develop
and the Chinese investors will
continue to invest and expand
their business in Malaysia.
2018/07-09
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M alaysia-China Relation

China Companies

Train Malaysian
Technical Workers
The
Ambassador
Extraordinary
and Plenipotentiary of the People’s
Republic of China to Malaysia, H.E.
Bai Tian, disclosed that the China
Construction Bank (Malaysia) Berhad
recently purchased RM200million
Malaysian Islamic Bond to support our
new government.

President of MCCC, Tan Yew Sing (second from right) presents a souvenir that
incorporates three major ethnic cultures in Malaysia to the Ambassador, H.E. Bai
Tian (center).

T

The Ambassador said that the Chinese
government places importance on the
relations between Malaysia and China.
When the new government tries to
solve the debt problem, the purchase
of government bonds is a support for
Malaysia.

he Ambassador expressed the above remarks when he met

were only one or two cases. The views of the parties concerned on the

the delegation led by the President of Malaysia-China Chamber

pragmatic cooperation between Malaysia and China should not be

of Commerce (MCCC), Tan Yew Sing on mid-June. Tan briefed the

blinded.

Ambassador on the major activities and plans of MCCC. Both sides also

Speaking about the East Coast Rail Link (ECRL) Project, Tan said that

exchanged views on the recent challenges and development trends of

it is understandable the new government needs to review the rationality

the economic and trade co-operation between Malaysia and China.

of this project. However, this does not mean that Malaysia is against China.

The Ambassador pointed out that the Chinese government has

The governments of both sides should negotiate it at the “nation-to-

three prerequisites for Chinese-funded enterprises when they invest

nation” level based on long-standing friendly relations. In order to achieve

overseas: to abide by the relevant laws and regulations of Malaysia and

a win-win situation, it is indeed necessary to review the project pricing,

China, comply with internationally accepted commercial guidelines and

construction time, project scale and even the construction methods.

the contract, and adhere to the principle of equality, mutual benefit, and
win-win co-operation.

The Ambassador pointed out that there are more than 100 stateowned and private enterprises that are currently investing or operating

The Ambassador said frankly that the Chinese government opposes

in Malaysia. These Chinese enterprises hire more than 70% employees on

any company’s improper behaviour. If the Malaysian government needs

average, and the ratio of local employees in many companies is as high as

the assistance of the embassy, he
 will be happy to co-operate.

80% or even 90%. All of these are to achieve better technology transfer in

Bai stressed that the negative rumours brought by the recent

the co-operation between the two countries and lay a solid foundation

1Malaysia Development Berhad (1MDB) project to the Chinese companies

for Malaysia’s industrial upgrading. There are also some Chinese-funded
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enterprises that have sent local Malay employees to Chinese corporate
headquarters or higher education institutions or vocational colleges for
vocational training. In order to cater to the needs of Malay technical workers
attending the training in China, the Chinese companies provided them with
facilities such as a halal cafeteria and prayer room.
Tan stressed that in order to promote the skills of our country’s

Ambassador Bai:

Fresh Durian to be
exported to China

manpower and link with China’s advanced industries as soon as possible, it
is necessary for Malaysia and China to start from the vocational education
co-operation in order to cultivate a new generation of high-quality skilled
workers who are familiar with the economic conditions and technologies
of the two countries. Malaysia, which is booming, is in great need of China’s
technology, R&D resources and capital assistance. Both sides urge the Chinese
companies to continue to invest in Malaysia and co-operate with the local
business community for a win-win situation.
The Ambassador pointed out that the data of a large number of local
employees hired by the Chinese enterprises will eventually scotch the rumours
about china threat.
Bai added that certain areas required the employees from China
because of the lack of local employees with relevant skills. It is hard to find
local technical staff at this stage for specific types of Chinese-funded jobs. For
example, TRX Exchange 106 has a full floor completed in every three days. At
the top of the building, they are doing two-day cycles on the concrete floor
slabs. In addition to proper planning, these achievements and engineering
efficiencies must be backed up by skilled technical work.
At present, in line with the Belt and Road Initiative (BRI), China has
launched 13 international scholarships. There are more than 20 provincial and
municipal government scholarships and 20,000 Belt and Road scholarship for

The Ambassador revealed that he had recently met
the new Minister of Agriculture and Agro-based Industry, YB
Salahuddin Ayub. They talked about exporting fresh durian to
China (currently only export frozen flesh).
“After I took office, I started to promote the export of
Malaysia durian to China. There have been major positive

overseas students including Malaysia to cultivate China’s soft power. Their

developments in this work recently. I believe there will be good

target is to have 500,000 international students in 2020. According to statistics,

news soon,” Bai believed.

there are more than 8,000 Malaysian students studying in China and more
than 15,000 Chinese students studying in Malaysia.

Earlier, Thailand’s Golden Pillow Durian was sold on the
Tmall’s “Taste of Thailand” page. It sold more than 80,000 orders

The Ambassador places great importance on the economic and trade

in the first minute, causing a stir. The Ambassador felt that the

relations between Malaysia and China. He elucidates the economic and

durians from Malaysia were more delicious, especially the

industrial contribution of Chinese enterprises to Malaysia.

Musang King Durian. They are very popular in the Chinese market

“Like China’s first-tier manufacturing companies, Jinko Solar and JA Solar
Holdings, assisted Malaysia to become an important international producer of
solar energy. The CRRC Corporation Limited (CRRC) has a manufacturing plant
in Batu Gajah and this has also made Malaysia the most advanced rail transit
vehicle manufacturer in ASEAN,” Bai explained.
Recalling that in 2017, the bilateral trade volume between Malaysia and

and there will be a bigger market in the future.
Finally, the Ambassador Bai highly affirmed the significant
contribution made by the MCCC in promoting the friendship,
economic and trade relations between the two countries,
and in particular the annual event of MCCC—Malaysia-China
Entrepreneur Conference (MCEC). The Ambassador also praised
MCCC for publishing the “Malaysia-China Trade and Investment

China reached USD96billion, and China has become Malaysia’s largest trading

Guide 2017”, organising the “Invest in China” and “Invest in

partner for nine consecutive years.

Malaysia” workshops and bringing local entrepreneurs to China

“Last year, the trade volume has not yet recovered to more than

to participate in large-scale expos.

USD100billion but the first quarter of this year has an increase of 15.6%. We

The other leaders of the MCCC who participated in this visit

have begun to see a good momentum of growth. We are confident that this

were the First Vice President, Loo Kok Seong, Vice President, Kerk

year’s bilateral trade volume will exceed USD100billion,” Bai said.

Loong Sing, and Secretary-General, Kevin Siah.

Last year, the volume of export from Malaysia to China amounted to
USD54billion, accounting for one fourth of Malaysia’s total USD200billion in
export. Last year, China was also the largest source of foreign direct investment
in Malaysian manufacturing sector.
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Belt and Road to Create Prosperity

Souvenir: Chairman of the Federation of Returned Overseas Chinese of Suzhou P.R.C.,
Shen Jinhua, presenting a souvenir to the President of the Malaysia-China Chamber of
Commerce (MCCC), Tan Yew Sing and his delegation.

C

hairman of the Federation of Returned Overseas Chinese of Suzhou
P.R.C., Shen Jinhua, Vice Chairman, Zhang Zhongqing, and Executive
Vice President of the Youth Committee, Zhang Jie, warmly welcomed the
MCCC delegation.
Both sides exchanged opinions on how to effectively utilise the Belt
and Road opportunity to guide the vast number of overseas Chinese
to seize this opportunity for shared cooperation and mutual prosperity.
The MCCC visited China mainly to discuss the post-conference
excursion of the Malaysia-China Entrepreneur Conference (MCEC 2018)
held in Nanjing this year. At present, both sides have decided that the
participants get to visit one of the three cities—Suzhou, Wuxi and
Taizhou—on 21 September 2018. It is worth noting that these three

SUZHOU: In order to implement and
promote the relationship between
Malaysia and China, the President of the
Malaysia-China Chamber of Commerce
(MCCC), Tan Yew Sing, SecretaryGeneral of MCCC, Kevin Siah, and
Chairman of the Trade Fair and Business
Development Committee, Ting Young
Kang recently paid a courtesy visit to
the Federation of Returned Overseas
Chinese of Suzhou P.R.C. to exchange
views on boosting the Belt and Road
initiative and its development.

major cities have their own characteristics and can cater to participants
with different interest and needs.
Suzhou focuses on innovation and technology, Wuxi focuses on
smart city and the Internet of Things (IoT), and Taizhou focuses on
health industries including pharmaceuticals and tourism business
opportunities.
In the coming MCEC 2018, the MCCC only allocate seats for 200
entrepreneurs, with business matching as the main highlight. This
will allow Malaysian entrepreneurs to look for business opportunities
directly with the Nanjing entrepreneurs. Interested entrepreneurs are
welcomed to call the MCCC Secretariat at 03-9223 1188 or email to
mcec@mccc.my and sec@mccc.my for more information.

L

oo Kok Seong, the First Vice President of
MCCC, also explained to the MCCC’s Johor
branch members that the 8th Malaysia-China
Entrepreneur Conference (MCEC 2018) will be held
in Nanjing, China on 19 September.

Loo Kok Seong (first row, from left), Cheou
Siah Liang, and Yang Yoon Kai, etc., urged the
members and businessmen to participate
in the first Malaysia International Inno-Tech
Expo (MIIE) and the 8th Malaysia-China
Entrepreneur Conference (MCEC 2018).

China and Malaysia to have more co-operation in the future
T

he Vice President and Secretary-General of the China
Overseas Exchange Association, Tan Tianxing, stressed
the above when the Youth Wing of MCCC, Youth of
Federation of Chinese Associations Malaysia and Youth
of Council of National Clan-based Youth Federation of
Malaysia paid a courtesy visit to Tan’s office.

BEIJING: China and Malaysia enjoy friendly relations and there will be more room for
co-operation between the two countries in the future.

A12

2018/07-09

Chairman of the MCCC Youth Wing, Bryan Chong,
revealed that the Malaysia-China Entrepreneur
Conference (MCEC 2018) will be held in Nanjing,
Jiangsu Province in September this year. It will focus
on attracting companies and entrepreneurs from
various fields to find the ideal partnership. At the
same time, Bryan used this opportunity to invite the
Overseas Chinese Affairs Office to bring its delegation
to participate in the MCEC 2018.

F

ocus Activity

Trend for Cold Chain Logistics
Anhui, China: The China-ASEAN
Belt and Road Cold Chain Logistics
Economic Development Forum
was successfully held on 30th May.

Leaders meet: The President of MCCC, Tan Yew Sing (third from right), attends the ChinaASEAN Belt and Road Cold Chain Logistics Economic Development Forum together with
the Chairman of the Malaysian Freight Forwarders Association, Alvin Chua (first from left)
and China-ASEAN Business Council (CABC) President Xu Ningning (sixth from right).

“B

ased on the geopolitical differences of ASEAN countries, products are
diverse and national conditions are mixed, and their consumption is
highly complementary. At present, consumer behavior in various countries is
an important element of economic development,” Tan stressed.
This year, MCCC will continue implementing its goal in becoming a learning
organization. It plaAccording to Wang Heling, President of the Anhui
Federation of Industry and Commerce, there will be USD 12 trillion logistics
opportunities in the world in 2030, with 5 trillion business opportunities in
Asia. The representatives in the meeting also expressed great confidence in
the development prospects of the cold chain logistics industry.
The China-ASEAN Business Council (CABC) President, Xu Ningning, reported
that the total trade volume between ASEAN and China last year accounted
for USD 500 billion, while the target for 2020 was USD 1 trillion. At present,
the ASEAN economies are one of China’s three largest foreign trade partners
(the other two economies are the United States and the European Union). In
the first quarter of this year, China’s bilateral trade between China and ASEAN
was 20.4% higher than last year and the main strategy is interconnection. The
rapid development of the cold chain logistics industry in the ASEAN region is
inevitable in the near future.

Executive Vice President of China Cold-Chain Logistics Alliance (CCCA),
Liu Jing, summed up the development trend and general situation of
the cold chain logistics industry in his talk. First, it is informationization; in
particular, the R&D and application of blockchain technologies. Second, it
is systematization; from single channel to multi-integrated channel. Third,
it is service outsourcing. The participation of external companies includes
logistics companies (traditional courier, railway, airlines, warehouse network
providers, etc.), e-commerce companies and logistics (self-storage industry
development in real estate, logistics plants, etc.).
Various potential and forward-looking cold chain development trends have
also been proposed in the meeting including cold chain logistics and largescale cold chain logistics. The latter will soon embark on the IPO market
to create high-quality development, technological innovation to create
new business opportunities for cold chain, rapid changes in the function
of cold chain logistics, development of integration of cold chain logistics,
compliance of cold chain enterprises, environmental protection, sustainable
model development and traditional cold chain logistics. Emerging cold
chain logistics competition will change the overall industry.

Co-Operating with Guizhou in Tourism

Deputy Director of Department of Commerce of Guizhou Province in China, Shen Xinguo
(sixth from right) presents a souvenir to Dato’ Joseph Lim (fifth from right).

A

delegation led by Shen Xinguo, Deputy Director of the Department of
Commerce of Guizhou Province in China, paid a visit to the MalaysiaChina Chamber of Commerce (MCCC) and said that through the Belt and
Road Initiative, Guizhou Province hopes to promote its local products
overseas. At the same time, it will explore ways to bring Malaysian agricultural
products to Guizhou and other parts of China so that the Chinese can enjoy
the unique taste of tropical agricultural products.
“We have high expectation that the Internet will break the barriers of the
national borders, especially the mutual access to the economy and trade,
and break the marketing model of the traditional marketing. In the future, it
will be based on innovation and have more breakthroughs,” Shen said.
Vice President of the MCCC, Dato’ Joseph Lim, is optimistic that the unique
Malaysian food can quickly capture the hearts and minds of the people in
Guizhou once the food is introduced by the Guizhou Provincial Department
of Commerce and enterprises from China.

The President of Malaysia-China
Chamber of Commerce (MCCC),
Tan Yew Sing, was invited to
the forum and a closed-door
meeting on the China-ASEAN
logistics cooperation under the
Belt and Road Initiative economic
development.

With the in-depth development
of the Belt and Road Initiative,
Malaysia and China will have more
co-operation opportunities in
brand-new agricultural products,
food processing, and ecotourism industries as Malaysia
is an agricultural producing
country and Guizhou Province in
China is transforming into smart
agriculture.

Teh are all well-known food that Malaysia is proud of. It is worth introducing
in Guizhou Province,” Dato’ Joseph said.

In-depth co-operation with Guizhou
At present, Guizhou Province exports more than 100 containers of
agricultural products into Malaysia. Dato’ Joseph Lim said to take advantage
of this opportunity to export the Malaysian products when returning the
container to Guizhou to achieve a win-win situation.
Dato’ Joseph added that Malaysia and Guizhou Province can also jointly
develop the tourism industry that uses natural ecology as a selling point.
Next, Guizhou Province will improve the quality of services such as tourism,
retirement, housekeeping, logistics, insurance, etc. This move and the
ecotourism that Malaysia advertises with its rich natural ecology, rare species
of wild animals and unexplored primitive tropical rainforests constitute
mutual benefits.

“Our country’s agricultural products such as durian, bird’s nest, and Bak Kut
2018/07-09
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Managing Legal Risks along the Belt and Road Initiative - Part 4

How to Manage Private Mergers
and Acquisitions in
Malaysia and China
W

ith the strong regional demographics, increased globalization and
impetus by government bodies to encourage investments under the
Belt and Road Initiative, we have seen a positive momentum in Malaysian
and Chinese companies with the use of mergers and acquisitions (“M&As”) as
a corporate strategy in the recent years to maximize their shareholder value
and to create a competitive advantage. In the following, two authors will
share their insights and stories on how to manage private M&As in Malaysia
and China.

(1) What forms of private M&As that are usually
undertaken by privately owned companies in your
jurisdiction?
Charlie Ng: The two main forms of private M&A in Malaysia are
acquisitions of shares in a company and acquisitions of assets from a
company. The former is typically preferred by sellers as all liabilities are
transferred along with ownership of the company. In an acquisition of assets
(such as inventory, equipment, real estate, intellectual property etc.), the
purchaser acquires only specific assets and assumes only certain liabilities
of a company.

Leon Ren:

Like in Malaysia, businesses are usually acquired by way
of purchase of either shares or (all or part of) the assets and liabilities.
Businesses can also be combined by a joint-venture agreement pursuant to
which certain assets are transferred to a new corporation in exchange for
shares. Factors including tax and financial accounting considerations, impact
on earnings and cash flow, risk management, transaction mechanics, and
required corporate, governmental and third-party approvals are taken into
account in determining the form of a private M&A.

(2) Which laws and regulations govern private M&As
in your jurisdiction? Must they be governed by the
local law? Are there any special rules for foreign
purchasers?
Charlie Ng: The main laws and regulations involved in private M&As
are: (a) the Companies Act 2016 (“CA 2016”), which governs companies
incorporated and branches of foreign company registered in Malaysia; (b)
the Contracts Act 1950 (“CA 1965”), which governs contractual principles and
matters; (c) the Sale of Goods Act 1957, which governs the sale of goods in
Peninsular Malaysia; and (d) other laws depending on the types of industry
of the target companies and types of assets. For instance, the National Land
Code requires state authority’s approval be obtained before acquisition
of a leasehold land. In addition, it is worth to note that it is common for a
regulatory body to impose notification or even approval requirements
as condition to the licensed granted to a company in a specific industry,
requiring the company to notify or get approval from the regulatory body in
respect of change of shareholding in the company.
The parties to the transaction are free to agree on the choice of law of the
transaction agreements. The Malaysian courts will generally recognize and
give effect to such choice of law clauses, save and except in certain cases
whereby there have been, for example, a breach of public policy in that
regard. While there are generally no per se restriction on a transfer of shares
to foreign purchaser, there are certain situations in which the Malaysian
government can reject or limit such investments by foreign investors on
national interest and security grounds. For instance, transfer of shares of a
company which holds ownership of agricultural land in Peninsular Malaysia.

Leon Ren:

Private M&As are commonly governed by (a) the Company
Law of the People’s Republic of China (“PRC Company Law”); and (b)
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the Contract Law of the People’s Republic of China (“PRC Contract Law”).
However, transactions related to state-owned entities (SOEs) or its assets
are subject to SOE-related laws and regulations. It is important to note
that unlike in Malaysia, there is a merger control regime in China whereby
acquisition that meet certain monetary thresholds may be subject to merger
control notification and review pursuant to the Anti-Monopoly Law of the
People’s Republic of China.
The acquisition of assets or a business or shares in a company must be
governed by Chinese law so long as the target company or the target
business is registered in China. As far as the foreign purchasers are concerned,
a specific set of rules such as (a) the Provisions on Merger and Acquisition
of Domestic Enterprises by Foreign Investors; (b) the Catalogue on Industry
Guidelines for Foreign Investment; and (c) Sino-Foreign Equity Joint Venture
Law apply. For example, foreign participation in certain industries are
restricted or prohibited in China, and therefore acquisition of shares in a local
company, businesses or assets may require a special approval.

(3) Typically, which advisers might a seller or a purchaser
customarily appoint to assist with a private M&A?
Charlie Ng: M&A transactions, depending on the value, complexity and
type of transaction, usually require the engagement of financial adviser, legal
adviser, tax counsel, accountant and other advisers as necessary.

Leon Ren: The following advisers are generally required: (a) legal adviser
for drafting and reviewing the transaction and financial documentation,
legal due diligence and negotiation of the transaction; (b) tax, financial
and accounting adviser for due diligence, reviewing and counseling on
tax, financial and accountancy aspects of the transaction; and (c) technical
adviser for technical and environmental due diligence, particularly in cases
involving production facilities or real estate.

(4) How does a private M&A usually take effect? Is there
any stamp duty required to be paid by the seller and/
or the purchaser in completing the intended private
M&A?
Charlie Ng: In a share sale, transfer of shares in a private company is
effectuated by way of having a share transfer instrument to be stamped and
be presented to the company’s appointed company secretary (of the share
registrar is any) with a request for it to be registered, subject to board of
directors to approve the transfer and a resolution will be made to that effect.
Under section 102 of CA 2016, the company secretary shall cause the register
of shareholder(s) to be properly kept and maintained regularly and all the
particulars on issuance and transfer of shares are entered into the register.
The transfer of shares of a private company will attract ad valorem stamp
duty to be computed a rate or RM3 per RM1,000 or fractional part of RM1,000
on the price or the value of the shares on the date of transfer, whichever is
higher. In practice, such stamp duty is usually being paid by the purchaser.

Leon Ren: AA registration needs to be made with the competent
administration for industry and commerce (AIC) to reflect the change in
shareholder following an acquisition of shares as well as any change of
legal representative or the composition of the board resulting from the
acquisition. In a share transfer, stamp duty will be charged to the seller and
the purchaser at a rate of 0.05 per cent of the consideration for the transfer
of shares.
Depending on the nature of intended transactions, certain assets such as
real property and certain intellectual property rights, are required to be
registered with the relevant authorities following a transfer of these assets.
In an asset transfer, the stamp duty rate is 0.03 per cent of the purchase price
for each party.

(5) Are there formalities for executing documents? Are
digital signatures recognized in your jurisdiction?
Charlie Ng: In Malaysia, having a company seal is optional. Documents
are customarily executed under section 66 of CA 2016 by two directors of
the company, one director and a company secretary of the company, or by
common seal of the company.
A natural person may execute document using a genuine signature or
fingerprint, or both. In practice, it is common that lawyers are required to
witness the execution of the documents, especially those documents that
involve natural persons or real property transfer transactions. A document
signed with a digital signature in accordance with certain conditions is
legally binding. However, it uncommon to use digital signatures to execute
documents in Malaysia.

Leon Ren: All legally registered companies in China are required to have
a company official stamp (it has round shape and has the official name of
the company carved). The local Public Security Bureau issues the company
official stamp upon successful company registration with the Administration
of Industry and Commerce (AIC) and will keep a specimen of company’s
stamp for verification in case of dispute or suspected fraud. Thereafter, a
company may execute documents by affixing its corporate seal through
internal authorization procedures, having the documents signed or affixed
with the fingerprint by the legal representative or authorized representative
of the company, or both. In practice, it is recommended that both the
corporate seal and signature or fingerprint of the legal representative or
authorized representative are affixed to the documents.
Like in Malaysia, a natural person may execute documents using a signature
or fingerprint, or both. Although there is no legal requirement for the process
of executing a document to be notarized by a notary public, sometimes the
parties may choose to do so to reinforce the evidential effect of the signed
documents. Generally, digital signatures are recognized by the Chinese law.
However, digital signatures cannot be adopted in transactions that involve
real property.

(6) What is the typical scope of due diligence in your
jurisdiction? Can a seller be liable for misleading
statements.
Charlie Ng: The due diligence of a target company typically comprises
legal, financial and tax due diligence which aims to assist the potential
purchaser in evaluating the legal, financial, tax and commercial position of
a company, business or assets. The scope of legal due diligence in Malaysia
varies based on the situation, but as a general matter is typically fairly broad
and will cover such areas as basic corporate information, material contracts,
litigation matters, compliance with law, regulatory matters, title to shares
or assets, intellectual property and information technology, and employee
arrangements. A seller may be liable for misleading statements. Silence,
in some circumstances, can be misleading and deceptive where there is a
reasonable expectation that a certain matter or fact ought to be disclosed.

Leon Ren: Due diligence on the target company or assets usually includes

legal due diligence conducted by lawyers and financial due diligence
conducted by accountants. In some cases, separate tax due diligence and
business due diligence are also performed. Where the circumstances warrant
it, a background check on the key personnel of the target company may also
be commissioned. A seller must observe good faith as a general principle
by not giving misleading statements during the course of negotiating and
entering into a contract.

(7) Are the employees of a target company automatically
transferred when a purchaser acquires the shares in
the target company?
Charlie Ng: When a purchaser acquires shares in a target company, the
legal entity that employs the employees remains unchanged. Therefore, the
employees of the target company ordinarily continue to be employed by the
target company following the sale, unless some independent action is taken
by the employing entity to terminate the employment.

Leon Ren: In the context of a share acquisition, the employees of
the target company remain with the target company (and become the
responsibility of the buyer) by operation of law. If there is a merger between
two companies, the employees will be automatically transferred to the
company that survives after the merger.
(8) Specifically in relation to the acquisition or disposal
of shares in a company, where there are a few
shareholders, must all shareholders agree to sell for
the purchaser to acquire all shares? If not, what are the
rights of minority shareholder in your jurisdiction?
Charlie Ng: Generally speaking, every single shareholder needs to agree
if the purchaser wants to acquire all shares in a company. Unless the articles
of association or a shareholders’ agreement provide for drag-along rights
for the majority shareholder or minority shareholder has waived his preemption rights, no minority shareholder can be forced to sell his shares.
An exception to this principle only applicable with regard to public listed
companies.

Leon Ren:

As a general rule, unanimous consent from all selling
shareholders should be obtained in order for the buyer to acquire all such
shares property of the selling shareholders. No squeeze-out statutes exist in
China, but PRC Company Law does allow for squeeze-out provisions to be
included in a company’s by-laws.

(9) Are break fees and reverse break-up fees available in
your jurisdiction?
Charlie Ng: Break-up fees are usually limited to a seller’s refusal to close
the transaction. Reverse break-up fees are typically triggered by failure to
make timely price payments. Such fees are usually in the form of liquidated
damages. Case law has indicated that any failure to tender further evidence
or to prove damage for actual loss may result in the refusal of the court to
award liquidated damages. Where there is no proof of actual loss, the court’s
good sense and fair play will take place and a reasonable compensation may
be decided as liquidated damages.

Leon Ren:

Break-up fees and reverse break-up fees provided in the
definitive agreements are generally enforceable in China, as long as the
amount of the fees is reasonable in view of the costs and damage to the
court. As a rule of thumb, not 30 per cent higher than the loss actually
suffered by the aggrieved party. If the liquidated damages as agreed by the
parties are excessively lower than the loss actually suffered, the aggrieved
party can apply to the court or arbitration tribunal to make adjustment
upward appropriately.

Conclusion:
Post M&A integration has long been treated as an art, rather than a science.
It is no secret that the difficulties will be amplified when the contracting
parties are from different countries and cultures. Through continuous
feedback from our clients, we share the same view that the best approach
for achieving a smooth integration is to go beyond pure focus on legal
compliance by building strategies that also take full account of differing
cultural expectations and market standards in human resource planning.

Disclaimer: The content of this articles represents only the authors’ own point of view.
It is for reference only and does not constitute legal advice on any specific issues.
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In an asset sale, depending on types of the asset, the transfer may need to be
stamped and presented at the relevant governmental bodies. For instance,
transfer of intellectual properties rights is subject to registration and filling
requirements with the Intellectual Property Corporation of Malaysia. Transfer
of business or assets is subject to stamp duty ranging from one (1) per cent
to three (3) per cent based on the value of the transaction.

